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xanoboit rpaxknanuna B.B.KocteuieBa

ropoa Cankr-IlerepOypr 16 uronsa 2008 roga

Konctutynmonneii  Cyn  Poccmiickonn ~ ®enepaumn B COCTaBe
npeacenarenscTBytomero — cyasu HO.M.JanunoBa, cyzaeir JI.M.JKapkosoii,
I'.A. Kwmna, C.M.Kazannea, M.1.Kneanaposa, H.B.Cenesnena, B.I'.Ctpeko3oBa,

C ywacthuem mnpexacrasurens rpaxnanuHa B.B.KocteieBa — anBokara
H.A.OnumakoBoi#i, mocTostHHOTO mnpenacrasutenss [ocynmapctBeHHoit Jlymbl B
Konctutynmonnom  Cyne  Poccumiickonn ~ ®@epepanun A H.XapuToHOBa,
nojiHomoyHoro mnpexacrasurens [Ipesmmenta Poccuiickon @Denepanuu B
Konctutyumonnom Cyzae Poccuiickoit @enepanuu M.B.KpoToBa,

pykoBoACTBysAch cTaThedl 125 (wactb 4) Koncturynmuu Poccuiickoi
denepanuu, MyHKTOM 3 4acTH MEPBOM, YAaCTSIMU TPEThEH U YETBEPTOW CTaThU 3,
MyHKTOM 3 4YacTu BTOpOM crtartbu 22, cratbsimu 36, 74, 86, 96, 97 u 99
denepanbHOr0  KOHCTUTYHMOHHOTO 3akoHa «O  Konctutynmonnom Cyne
Poccuiickon ®@enepanum»,

paccMoTpesn B OTKPBITOM 3aCEaHUU JIEJI0 O MPOBEPKE KOHCTUTYIIMOHHOCTH

nonoxxennit ctateu 82 YIIK Poccuiickoii @enepanun.
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[ToBomoM K paccMOTpEHHIO Jeia SBHJIACh Kajloba TpakIaHHHA
B.B.KoctblieBa Ha HapylmeHME €ro KOHCTUTYLMOHHBIX IIPaB IOJIOKEHUSIMHU
MOANYHKTA «B» IMyHKTa | yactu Bropou crateu 82 YIIK Poccuiickoit @enepanuu.
OcHOBaHMEM K  pacCMOTPEHHIO  Jeia  SIBHJIAch OOHapPYKHUBIIASICS
HEOMPEAEIEHHOCTh B BOIPOCE O TOM, COOTBETCTBYIOT JIM ATU 3aKOHOMOJIOKEHUS
Koncturyuuu Poccuiickoit @enepanuu.
3aciymaB coobmenue cyapu-goxmamuuka H.B.CenesneBa, oOBsICHEHUS
MPEACTABUTENEH  CTOPOH, BBICTYIUIEHHMS  MPUIJANIEHHBIX B 3acelJaHue
npeacraBureneii: ot ['eHepansHOro mnpokypopa Poccuiickonn @enepaunu —
T.A.BacunseBoir, or CleICTBEHHOIO KOMHUTETA NpHU HpoKyparype Poccuiickon
Oenepanuun  — A.B.Tumodeea, or DenepaibHOW TaMOKEHHOM CIYyKObI —
JLI'.ITogropHoii, uccienoBaB NPeACTAaBICHHBIE TOKYMEHThl M WHBIE MATEPHUaJIbI,

Koncturyunonnsiii Cyn Poccuiickoit denepanuu

YCTAaHOBHUI!

1. Ilynkrom 1 wyactu BTOpoil cTaTbu 82 «XpaHEHHE BEIIECTBEHHBIX
nokasarensctB»  YIIK  Poccuiickont @exepanum NpeaycMaTpUBAECTCS, YTO
BEILIECTBEHHbIE JOKAa3aTeJIbCTBA B BHUJAE MPEIMETOB, KOTOpPbIE B CHIY
IPOMO3JAKOCTH WM WHBIX MPUYUH HE MOTYT XPAHUTHCS MPU YTOJIOBHOM Jiefie, B
TOM 4YHCJI€ OOJIbIIIME MApPTUU TOBAPOB, XPAHEHUE KOTOPBIX 3aTPYAHEHO WJIU
U3JIEPKKA 1O OOCCIEYCHHUIO CIEIHAIBHBIX YCIOBUW XpaHEHUSI KOTOPBIX
COM3MEPUMBI C UX CTOMMOCTBIO: (poTOrpadUpyrOTCs WM CHUMAIOTCS Ha BUJICO-
WM KUHOIUIEHKY, MO BO3MOKHOCTH OIEYATHIBAIOTCS M XPAHATCA B MECTE,
YKa3aHHOM JI03HaBaTelieM, CIe0BaTesieM, MPU 3TOM K MaTepuaiaM yrojJOBHOTO
Jena mpuoOIiaeTcss JOKYMEHT O MECTE HaXOXKJIECHHUS TAaKOTO BEIIECTBEHHOIO
JI0OKa3aTeIbCTBA, a TaKKe MOXKET OBITh IpHOOIIeH oOpaser] BeIeCTBEHHOIO
JI0OKa3aTeIbCTBa, JOCTATOYHBIM IS CPAaBHUTEIBLHOIO HUCCIEAOBaHUS (MOAMYHKT
«a»); BO3BpAIAIOTCS UX 3aKOHHOMY BJIAJIEIIbIly, €CJIM 9TO BO3MOXKHO 0e3 yriepoa
JUTSL TOKa3bIBaHWs (TIONMYHKT «O»); MEPEemaroTCs I pealu3alid B TOPSAKE,

ycraHoBieHHOM [IpaButensctBoM  Poccuiickori @Penepauuu, a Cpeacrsa,



3
BBIPDYYEHHBIE OT peaju3alliM, 3a4UCIIFOTCA Ha JIETO3UTHBIA CYET Oprasa,
INPUHABLIETO pelieHne 00 M3bSITHH YKa3aHHBIX BEIIECTBEHHBIX JOKA3aTeNIbCTB, HA
CPOK, IPEAYCMOTPEHHBIN YaCThIO MEPBOM TAHHOW CTaThH, IIPU ITOM K MaTepraiam
YyrOJIOBHOTO  Jelna MOXEeT ObITh mIpuoOIieH o0pas3el;  BEHIECTBEHHOTO
JIOKA3aTeNIbCTBa, JOCTATOYHBIA JIJIi CPABHHUTEIILHOIO HCCIENOBAaHUS (TOJIMTYHKT
«B»). CornacHO 4acTH YETBEPTOM TOM e CTAaTbU Mepelraya COOTBETCTBYIOLIUX
NPEAMETOB U PEATH3alUU OCYIIECTBIISIETCS HA OCHOBAHUM ITOCTAHOBJICHUS
JIO3HABATEIS, CIEAOBATENS WU CYlIbH.

3asBUTEND 110 HACTOSAIIEMY Jeiry — rpaxaanuH B.B.KocTteues yTBepxaaer,
YTO INPUMEHEHHBIM B OTHOLICHUM HETO MOAIYHKT «B» IIYHKTa | 4acTh BTOpOU
cratb 82 VYIIK Poccuiickoit denepanny nOMycKaeT JUIIEHUE COOCTBEHHHKA
PUHAJIEKAIIETO eMy UMYILIECTBA, IPU3HAHHOTO BELIECTBEHHBIM
JI0Ka3aTeNbCTBOM IO YrOJIOBHOMY Jelly, 0e3 CylneOHOro pelieHus, YeM
HapylalwTcs 3akperuieHHble B ctathe 35 (wacTh 3) Konctutynuu Poccuiickoit
®denepanuy rapaHTuu rpaBa cOOCTBEHHOCTH.

1.1. 20 cents6ps 2005 roma MockoBcko-CMOJIEHCKON TpaHCIOPTHOM
npokypaTypoit ropona MockBbel 1o ¢akty nepemenienuss B 2004 romy uepes
TaMOXeHHYI0 Tpanuily Poccuiickoit @enepanun 1Byx BepTosieToB Mapku «BELL
407» ObUIO BO3OYXIEHO YrOJOBHOE [I€JI0 MO TMPU3HAKaM MPECTYIICHUS,
PEeLyCMOTPEHHOI0 YacThio nepBoil cratbu 188 «KonTtpadanna» YK Poccuiickoit
®enepaunn. JlaHHble BEpTOJIEThI, OJUH M3 KOTOPHIX ObLI NPUOOpPETEH Ha
OCHOBAaHUHU AreHTCKOTO JIOroBOpa rpakJaHUHOM B.B.KocThl1eBBIM,
MOCTAHOBJICHUSIMU CJIEIOBATENs JIMHEHHOr0 OTJeia BHYTPEHHUX €1 Ha CTaHIUU
MockBa-benopycckasi ObuM TpU3HAHBI BEMICCTBEHHBIMHU JOKA3aTEILCTBAMH U
nepeanbl Ha OTBETCTBEHHOE XPAHEHHE YIOJHOMOYEHHBIM OpraHU3aLMsSIM
Poccuiickoro ¢gonna denepanpHoro umymecrtpa. XKamoba B.B.KocTeineBa Ha stu
MOCTaHOBJICHUSI TBEpPCKMM  pallOHHBIM CynoM ropoaa MOoCKBBI  ObLIa
YAOBJIETBOPEHA YAaCTUYHO: yKa3aB, 4ToO mepeaada Beprosieta Mapku «BELL 407y
(cepuiinblii HOomep 53605) Ha OTBETCTBEHHOE XpaHEHHE COOCTBEHHHKY HE

OPUYUHUT KaKoTo-aubo yiiepda TO0Ka3bIBAaHUIO 1O YrOJOBHOMY Jedy, CYI
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noctaHoBieHneM ot 22 wmapta 2006 roga mnpu3Hanm JEHCTBUS U PELICHUS
CJIEIOBATENs B YACTH, KacalolEHcs Mepeladyd 3TOr0 BEPTOJIETa HA OTBETCTBEHHOE
xpanenne OOO «Po/lan M», HEOOOCHOBaHHBIMM M 0053aJl €ro YCTPaHUTh
JONYIIICHHbIC HAPYIIICHUS.

Mexay TeM 1O IOCTAaHOBJIEHHIO ciiefoBaresii MoCKOBCKO-CMOJIEHCKON
TPAHCIOPTHOM TpoKypaTypsl ropoaa MockBel ot 16 wmas 2006 rona,
NOCYMUTABIIETO, YTO  XPaHEHUWE TaKOro TIPOMO3JKOrO  BEIIECTBEHHOIO
JI0Ka3aTeNIbCTBa, KaK BO3AYIIHOE CYJHO, 3aTPYJHEHO M TpeOyeT BBICOKMX 3aTpar,
COM3MEPHUMBIX C €ro CTOMMOCTBIO, npuHamiexkamuii B.B.KocteineBy Beproser
OBLT mepenan Ha peanuzanuio B Poccuiickuii hoHa deaepanbHOro uMyiecTBa v 9
utoHss 2006 roma mpuodperen OO0 «Mactep-6pokep». Cynbs IlpecHeHCcKOro
palloHHOro cyAa ropoja MOCKBBI COTVIACHIICS C BBIBOJOM O HEIEIecO00pa3HOCTU
JaTbHEHIIero XpaHeHusi BEPTOJIETOB U MOCTaHOBIeHHEM oT 12 nexabpst 2006 roga
ocraBmi xano0y B.B.KocTeuieBa Ha mocTaHoOBIEHUE ~clienoBaTens  0e3
YIOBJIETBOPEHUSI.

1.2. Takum o6pazom, npeamerom paccmoTpenus Koncturyuuonnoro Cyna
Poccuiickoit ®enepanuid MO HACTOSIIEMY A€y SBISIOTCA B3aUMOCBS3aHHbBIC
MOJIOKEHUS TTOAITYHKTA «BY» MyHKTA | 4acTW BTOPOM M YaCTH YETBEPTOM CTaThu §2
VIIK Poccuiickont @enepannu, Kak NO3BOJSIIOIIME OCYLIECTBIISTh PEATU3ALUIO
U3BATOIO B KAayeCTBE BEUIECTBEHHOI'O J0KAa3aTelbCTBA HMYIIECTBA B BHUJE
MPEAMETOB, KOTOpPbIE B CHJIY TIPOMO3JIKOCTH WM HWHBIX MNPUYUH HE MOTYT
XpPaHUTBCSI TPU YTOJOBHOM Jiejie, B TOM 4YHCIEe OOJbIIME MAPTUU TOBApOB,
XpaHEHHE KOTOPBIX 3aTPYAHEHO WJIM W3ACPKKHU MO OOECHEUECHUIO CHEIUATbHBIX
YCJIOBUH XpaHEHUSI KOTOPBIX COM3MEPUMBI C UX CTOMMOCTBIO, MO MOCTAHOBJIEHUIO
JI03HABATEJISA, CIIEI0BATENS WIH CYAbH.

2. B cootBerctBuu ¢ Koncrurynueit Poccuiickoit ®@enepaiiuu npu3HaHue,
COONIOJIeHNe ¥ 3alliTa TMpaBa YacTHOM COOCTBEHHOCTH, OTHOCSIIETOCS K
OCHOBHBIM IMpPaBaM, HEOTUYKAAEMbIM UM TIPUHAJJICKAIUM YEJIOBEKY OT POXKICHMUS,
COCTaBISIET OOS3aHHOCTH TOCYHApcTBa; mpu 3ToM B Poccuiickoit Dexneparuu

PaBHBIM 06p8,30M IIPU3HAOTCA MW  3alMIIArOTCA  TAaKXKC  HMHBIC q)OpMBI
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COOCTBEHHOCTH, B TOM YHCIIE MyOJWYHAsT COOCTBEHHOCTh — TOCYAApCTBEHHAS U
MyHULIMNAIbHAs (CTaThs 2; CTaThs 8, 4acTh 2; cTaths 17, 4acTsh 2).

bynyan omHOW H3 OCHOB KOHCTUTYUHMOHHOTO CTposi Poccuiickoi
depneparuy, MOpaBO YaCTHOW COOCTBEHHOCTH, KaK CleAyeT Hu3 cTarbu 18
Konctutynun Poccuiickoit ®denepaunu, HapsAay C OPYTHMHU HENOCPEICTBEHHO
JEUCTBYIOIIMMH TIpaBaMU M CBOOOJIaMM 4YeJIOBEKa U TpaxKJAaHWHA OIpeaessieT
CMBICJI, COAEPKAHUE U MPUMEHCHUE 3aKOHOB, JEATEIBHOCTh 3aKOHOJATEIBHOU U
WCIIOJIHUTENILHON  BJACTH, MECTHOTO CaMOYIIpaBleHUsT U 00ecredynBaeTCs
npasocyaueM. Mcxons u3z atoro cratea 35 Koncrtutynun Poccuiickont @enepanumn
MPEANUCHIBAECT, YTO MPABO YaCTHOM COOCTBEHHOCTH OXpaHSETCS 3aKOHOM (4acThb
1); KaXIbIi BITpaBe UMETh UMYIIIECTBO B COOCTBEHHOCTH, BJIAJI€Th, IIOJIb30BATHCS U
pacropsiKaTbCsl UM KakK €IMHOJIMYHO, TaK U COBMECTHO C JPYrUMH (4acThb 2);
HUKTO HE MOKET OBbITh JIMIIIEH CBOET0 MMYIIECTBA MHAYE KaK MO PEHICHUIO CY/a;
IIPUHYIUTEIBHOE OTUYXKJICHUE HUMYILIECTBA U1 TOCYJAapPCTBEHHBIX HYXKJ MOXKET
OBITh TPOU3BEACHO TOJIBKO MPHU YCIOBUU NPEABAPUTEIHLHOTO M PABHOLIEHHOTO
BO3MEIIICHHUA (4acTh 3).

B npuBenennsix mnomoxenusx Koncturyumum Poccuiickonn ®enepanuu
BBIPAXKEH, 10 CYTH, OAWUH U3 OCHOBOIIOJIATAOIINX aClIEKTOB BEPXOBEHCTBA IIpaBa —
oOIIenpPU3HAHHBIH B LWBUIIN30BAHHBIX rocyaapcTBax NPUHIHUIT
HETPUKOCHOBEHHOCTH  COOCTBEHHOCTH, BBICTYMAIOIIUM  TrapaHThed  mpasa
COOCTBEHHOCTH BO BCEX €r0 COCTABJISIONINX, TAKUX KaK BIIaJIEHUE, MMOJIH30BAHUE U
paclopsHKEHHE CBOMM HMYILECTBOM. JTOMY KOPPECHOHIUPYIOT MOJOXKECHUS
KonBeHIIuM 0 3amuTe MpaB 4YeIOBEKAa U OCHOBHBIX CBOOOJ], COTJIACHO KOTOPBHIM
KOKI0€ (PU3NYECKOe WM IOPUIUIECKOE JIUII0 UMEET MPaBO HAa yBAaXKEHUE CBOCH
COOCTBEHHOCTH; HUKTO HE MOXKET OBITh JIMIIEH CBOET0 MMYIIECTBA MHAYE KakK B
WHTEpecax OOIIecTBa M Ha YCIOBHUSAX, MPETyCMOTPEHHBIX 3aKOHOM W OOIUMU
OPUHITUIIAMH  MEXJIYHApOJHOTO TMpaBa, TOCYIapCTBO BIpaBe OOECICYNBATH
BBITIOJTHEHHWE TaKMX 3aKOHOB, KaKU€ €My MPEACTaBISIOTCS HEOOXOIUMBIMU JIJIs
OCYIIECTBJICHUSI KOHTPOJIS 32 MCIIOIh30BAHUEM COOCTBEHHOCTH B COOTBETCTBHUH C

obmmmu uHTepecamu (ctathsd 1 «3ammra cobctBeHHOCTH» [IpoTokoia Ne 1);
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KOKIBI B Cllydyae CIopa O €ro rpaXJaHCKHUX IpaBax U OOSI3aHHOCTSAX WIIM IPH
OPEIbSIBICHUM €My JII0O0OTO YroJOBHOTO OOBHMHEHHSI HMMEeT IMpaBO Ha
COpaBeJIBOe M NyOJIMYHOE pa3OupaTenbCTBO Jejla B pa3yMHBIM  CpOK
HE3aBHCHUMBIM M OECIPUCTPACTHBIM CYAOM, CO3/JaHHBIM Ha OCHOBAaHUHM 3aKOHA
(myHkT 1 ctateu 6 KonBeHIuNM).

B cuiny Takux ¢yHIaMEeHTAbHBIX MPUHIIMIIOB, KaK BEPXOBEHCTBO MpaBa U
IOPUIMYECKOE  PABEHCTBO, BMEIIATEIbCTBO TIOCYJapCcTBA B  OTHOLIEHUS
COOCTBEHHOCTH HE JOJKHO OBITh MTPOU3BOJIBHBIM M HAPYIIATh PABHOBECHUE MEXKIY
TpeOOBAHUSIMU HWHTEPECOB OO0IIECTBA M HEOOXOJMMBIMHU YCIIOBUSAMM 3alUTHI
OCHOBHBIX IIPaB JINYHOCTH, YTO IPEIAIONAracT Pa3yMHYIO COPa3MEPHOCTb MEKIY
UCIOJB3YEMBIMU  CpPEACTBAMM M  IpEciIeAyeMOM 1ellblo, C TEM 4YTOObI
oOecrieunBajcss OanaHC KOHCTHUTYLUHMOHHO 3allMIIAeMbIX LIEHHOCTEW M JIMLO HE
[I0JIBEPTaJIOCh YPE3MEPHOMY OOPEMEHEHHUIO.

CootBerctBeHHO, KoHctutynnss Poccuiickoit  ®@epeparnuu, Hanenss
(denepaibHOrO 3aKOHOJATENS] ONPENENEHHON IUCKpEeUUel NpH PeryIupOBAHUH
nmpaBa COOCTBEHHOCTHM U CBSI3aHHBIX C HUM OTHOIICHWA TIO BJIAJCHHUIO,
MOJIb30BAHUIO M PACIOPSHKEHUI0 UMYLIECTBOM (CTaThsi 71, MYHKTBI «B», «O»),
3aKperuIsIeT B cTarhe 55 (4acTh 3), 4TO MpaBa U CBOOOBI YETIOBEKA U TpaKJaHUHA
MOTYT OBITh OTPaHUYCHBI (De/lepabHBIM 32aKOHOM TOJIBKO B TOH Mepe, B KaKOW ITO
HEO0OXOAMMO B LIEJISAX 3aIIUTHl OCHOB KOHCTUTYLIMOHHOT'O CTPOS, HDAaBCTBEHHOCTH,
3I0pOBBS, MpPaB M 3aKOHHBIX HMHTEPECOB JAPYTUX JHI, OOecreueHus: O0OOPOHBI
CTpaHbl M 0€30MaCHOCTU TrocynapcTBa. M3 gaHHOW HOpPMBI BO B3aMMOCBSI3U CO
cratbsiMu 8, 17 (wacth 3), 19 (vactu 1 u 2), 34 u 35 Koncturyuuu Poccuiickoii
denepanii BBITEKAET, YTO OTPAHMYCHHUS TpaBa COOCTBEHHOCTH, PABHO KakK H
CBOOO/IBI MPEANPUHUMATEIIHCKON M MHOW HPKOHOMHMYECKON AESITEIbHOCTH MOTYT
BBOJIUTHCA (heJiepaIbHBIM 3aKOHOM, €CITU TOJIBKO OHU HEOOXOJIUMBI TSl 3aIllUThI
JPYTUX KOHCTUTYLIMOHHO 3HAYUMMBIX LIEHHOCTEH, B TOM YHCJI€ MPaB U 3aKOHHBIX
WHTEPECOB JIPYTUX JIMIl, OTBEYAIOT TPeOOBAHUAM CIPABEIIUBOCTH, PAa3yMHOCTH U

COpa3MepHOCTH (MIPOMOPLUOHATIBHOCTH), HOCSAT OOIIMI 1 aOCTPAKTHBIN XapakTep,
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HE HMMEIOT OOpaTHOM CHJIBI M HE 3aTparuBalOT CaMO CYIIECTBO JIaHHOTO
KOHCTUTYIIMOHHOI'O MIPaBa.

KoHcTUTyIIMOHHBIE TapaHTUU OXPaHbl YaCTHOM COOCTBEHHOCTH 3aKOHOM U
JOMYCTUMOCTH JIMILIEHHWS HWMYLIECTBA HE MHA4Y€ KaK [0 PEHIeHUI0 Cyna,
BBIPQKAIOIIME MPUHIUII HENPUKOCHOBEHHOCTH COOCTBEHHOCTH, a TaKke
KOHCTUTYIIMOHHBIE TAPAHTUH CYJIOHOM 3alIUThI paCpOCTPAHSIOTCS Kak Ha cepy
rpakJIaHCKO-TIPABOBBIX OTHONIIEHWW, TaK W HAa OTHOIICHUS TOCyJapCcTBa W
JUYHOCTU B MYOJIMYHO-TIPaBOBOM cepe. ITO 03HAYAET, UTO B CIydyasxX HIbATHUA
MMYILECTBA Y COOCTBEHHHMKA, HE3aBUCUMO OT OCHOBAHHUI TAKOTO U3BATHS (B TOM
yucie g o0ecreueHrs MPOU3BOJACTBA MO YTOJIOBHOMY JI€NY), MOCKOJBKY OHO
HOCUT MPUHYAUTEIBHBIN XapakTep W MPEAIoiaracT HaJludHhe CIopa O MpaBe Ha
JAHHOE€ MMYIIECTBO, B 00s3aTEIbHOM MOPSAKE JOJDKEH OCYLIECTBISATHCA
3¢ HEeKTUBHBIN CyIeOHBIN KOHTPOJIb.

3. CoOCTBEHHOCTh, KaK HMBWJIM30BAaHHAS OCHOBAa M BBIPAXKEHHE CBOOO/IBI
YyeJoBeKa, SIBJIACTCS HEOOXOIUMBIM YCJIOBHEM CBOOOJBI SKOHOMHUYECKOH (B TOM
YuClie TPEANPUHUMATETHCKONW) JIeATeNbHOCTH, MpeAroaramneil  csobomy
JIOTOBOpPA M PABEHCTBO CYOBEKTOB 3TOH NE€ATEIBHOCTH, MPABOBOE IOJIOKEHUE
KOTOpBIX mpenomnpenensercs 3akpemieHHbiMu  Koncrutynuen  Poccuiickon
denepani MpPaBOM YacCTHOM COOCTBEHHOCTH, a TakKXKe TapaHTHSMHU JaHHOTO
nmpaBa M KPUTEPUSIMHU BO3MOXKHBIX €ro orpanudeHuii. Hcxoas u3 3Toro
I'paxnanckuii konekc Poccuiickon ®dexepaunu yCTaHABIMBAECT B KA4eCTBE
OCHOBHBIX Hayall TPaXXJaHCKOTO0 3aKOHOAATENbCTBA  HEMPUKOCHOBEHHOCTD
COOCTBEHHOCTH U CBOOOJYy JIOTOBOpa, PpAaBEHCTBO, AaBTOHOMHIO BOJIM U
UMYIIECTBEHHYI0 CaMOCTOSITEIBHOCTh YYaCTHUKOB T'PakIaHCKOTO 000poTa,
OecrnpensaTCTBEHHOE OCYIIECTBICHWE TPAXKIAHCKUX TMpaB, HEIOMYyCTUMOCTb
IPOM3BOJIBHOIO BMEIIATENbCTBA KOTO-JIMOO B YacTHbIE Jena, oOecredeHue
BOCCTAHOBJICHHsI HAapYyIIEHHBIX MpaB, UX CyAeOHyr0 3amury (myHKT 1 crathu 1,
nyHKT | crateu 2).

VYkazaHHble (QyHIaMEHTAJIbHBIE MPABOBBIE Hayala COOCTBEHHOCTH H

CBO60,Z[I>I SKOHOMHUYECKOM ACATCIbHOCTH, KaK OHH OIIPCACICHLI B KOHCTI/ITYHI/II/I
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Poccuiickon ®enepanmu u ['paxkmanckom koaekce Poccuiickon ®depepanuu,
JeKaT B OCHOBE JIFOOOTO 3aKOHOJIATEIIBHOTO PETYJIUPOBaHUs B chepe OTHOIICHUN
COOCTBEHHOCTH, BKJIIOYasi ONpe/eNieHUe OCHOBAaHUN U MOpPSIKAa BO3HUKHOBEHMS,
W3MEHEHUS] W MpPEKpalleHWs] MpaB BIAJACHUS, IOJb30BAHUS W PACIOPSHKCHUS
UMYIIIECTBOM, a TaKXe€ COOTBETCTBYIOLIEIO0 00beMa MX 3alIUThl U MPABOMEPHBIX
OTpaHUYCHUM.

Cormacno cratee 235 I'K Poccuiickoit denepauun mpaBo COOCTBEHHOCTH
IpeKpamaeTcss Npu OTUYKICHUU COOCTBEHHHMKOM CBOEr0 HMMYIIECTBA JIPYTUM
JaullaM, OTKa3e COOCTBEHHHMKAa OT TIpaBa COOCTBEHHOCTH, THOENIM WU
YHUUTOXXEHUU MMYIIECTBA U MPHU yTpaTe MpaBa COOCTBEHHOCTH HAa MMYLIECTBO B
UHBIX CIIy4asiX, IPEeIyCMOTPEHHBIX 3aKOHOM (MYHKT 1); MIPUHYAUTEIEHOE U3bITHE
y COOCTBEHHMKa HMYLIECTBA HE JIOIMYCKaeTcs, KPOME CIIy4aeB, KOIJa 10
OCHOBAHMSIM, MPETYCMOTPEHHBIM 3aKOHOM, MPOU3BOJSATCA 0OpaIieHUue B3bICKAHMUS
Ha MMYIIECTBO MO 00s3aTelbCTBAM, OTUYXKICHHE HMYILECTBA, KOTOPOE B CHILY
3aKOHA HE MOXKET NPHUHAJIEKATh JAHHOMY JHILY, OTUYKJIECHUE HEIABUKHUMOTO
UMYIIECTBA B CBSI3U C U3BATHEM YYaCTKa, BBIKYIl OECXO3SIMCTBEHHO COJEPKUMBIX
KYJbTYPHBIX IIEHHOCTEH, JIOMAIIHUX >KUBOTHBIX, PEKBU3ULIUS, KOH(UCKAIIUS,
OTUYXJEHUE UMYIIECTBA B UHBIX CIy4asX, IPeayCMOTPEHHbBIX JaHHbIM Kojekcom
(yHKT 2).

CrnenoBaTenbHO, MpEKpalieHrue npaBa COOCTBEHHOCTH BO3MOXKHO JMOO IO
BOJIE CaMOT0 COOCTBEHHHKA, JIMOO B CHIIy OOCTOATENHCTB, KOTOPHIE HE MOTYT
paccMaTpuBaTbCd KakK JEHUCTBUS TPETbUX JIMII, CHEIUAIbHO HANpPABJICHHbIE HA
IpeKpalieHre mpaBa COOCTBEHHOCTH, JMOO B pe3yibTaTe NPUHYIUTEIHLHOTO
U3BATHS UMYIIECTBA Y COOCTBEHHHUKA HAa 3aKOHHBIX OCHOBAHUSX.

3.1. B cooTBeTCTBUM C YTOJIOBHO-TIPOLECCYAIBHBIM KOJIEKCOM Poccuiickoi
®denepauuy MpeaMeETHI (B TOM YHCIIE UMYILECTBO, KOTOPOE MOJIYYEHO B pE3YJbTaTe
COBEPIICHUS MPECTYIUICHUS WM MOXET CIYKUTh CPEJICTBOM JJI YCTAHOBJICHHS
00CTOSITENBCTB YTOJIOBHOTO nena), PU3HAHHbIE BEILIECTBEHHBIMU
J0Ka3aTeNbCTBAMHU, PUOOIIAIOTCS K YTOJOBHOMY Jieny (4acTh BTopas ctaThu 81);

BCIICCTBCHHLIC OOKAa3aTCIIbCTBA AOJDKHBI XPAHUTLCA IIpU YIOJIOBHOM ACJIIC 10
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BCTYIUICHHSI TPUIOBOpa B 3aKOHHYK CHIy JHOO J0 HCTEYEHUs CpOKa
00KaJIoBaHUSI TMOCTAHOBJICHHSI WM OIPEACNEHUS O MPEeKPalleHUH YTrOJIOBHOTO
Jena W TepenaBaTbCsi BMECT€ C  YrOJIOBHBIM JIEJIOM, 3a HCKIIIOYEHUEM
PETYCMOTPEHHBIX 3aKOHOM CIIy4aeB; KOIJa CHOp O IMpaBe Ha HMMYIIECTBO,
SBJISIONIEECS BEIIECTBEHHBIM JOKA3aTE€IbCTBOM, TMOJUICKUT PA3PEIICHUI0 B
MOPSIJIKE TPaKIAHCKOTO CYAOMPOU3BOJACTBA, BEIIECTBEHHOE J0Ka3aTeIbCTBO
XPAHMUTCS 10 BCTYIUIEHUS B CHITy pEelIEHUs cyia (4acTh nepBasi CTaTbu 82).
CornacHo yactu tpetbeit ctatbu 81 VYIIK Poccuiickoit deaepauun npu
BBIHECEHUU TNIPUTOBOPA, a TaKXKe ONPENeNIeHUsT WM TOCTAHOBIEHUS O
MPEKPAIICHUH YTOJOBHOTO Jiejia JAOJDKEH OBbITh PElIEH BOMPOC O BEIIECTBEHHBIX
JI0Ka3aTeNbCTBaX; MNpPU OTOM  OPYIHs  NPECTYIUICHUs, [PUHAJICKAIIUE
OOBHHSIEMOMY, MOJUIEKAT KOH(UCKAIIMU, WIN MEPEAAIOTCS B COOTBETCTBYIOIIME
YUpEXKACHUS, WIM YHUUTOXKAIOTCA (IMMyHKT 1), TpeaMeThl, 3ampeiieHHble K
oOpallleH!Io, MOAJEeXKAT TMepeAaye B COOTBETCTBYIOLIUE YUPEXKICHUS WM
YHUUTOXAKTCA (MYHKT 2), NMPEAMEThl, HE NPEICTaBIAIONIME LEHHOCTH M HE
UCTpeOOBaHHBIE CTOPOHOW, TMOJJIEKAT YHUUYTOXKEHHIO, a B ClIydyae XojaTailcTBa
3aMHTEPECOBAHHBIX JIMIl WM YUYPEKICHUN MOTYT OBbITh MepenaHsl UM (IMyHKT 3),
J€HbI'M, [ICHHOCTH W WHOE MMYILIECTBO, MOJIYYEHHBIE B PE3yJIbTaTe COBEPILEHUS
INPECTYIUIEHUS, M JOXOAbl OT 3TOr0 HMYIIECTBA IIOJUIEKAT BO3BPALICHUIO
3aKOHHOMY Biajenbly (TMyHKT 4), JOEHbI'M, LUEHHOCTH W HMHOE HMMYIIECTBO,
yKa3aHHbIC B NMYHKTAX «a» — «B» 4acTd mepBoii craten 104" VK Poccuiickoii
denepauuy,  NOOAJNEkKAT  KOHPHUCKAUMKM B TOpPAJKE,  YCTAaHOBJICHHOM
[IpaBurensctBOM  Poccuiickont ~ @enepaunu, 3a HUCKIOYEHUEM  CIIYy4YacB,
NMPEyCMOTPEHHBIX TMyHKTOM 4 JaHHOH wacth (IyHKT 47), JIOKYMEHTHI,
SIBJISIOIIMECS BEIECTBEHHBIMU JI0Ka3aTE€IbCTBAMU, OCTAIOTCS MTPU YTOJIOBHOM JI€Jie
B TEUEHHWE BCEr0 CpoKa XpaHEHUs TMOCJIeIHero JiMbo  mepenaroTcs
3aMHTEPECOBAHHBIM JIUIAM IO UX XOAATaUCTBY (MYHKT 5), OCTalbHbIE MPEIMETHI
NEepealoTcsl 3aKOHHBIM  BJAJIENbllaM, MpPU HEYCTAHOBIEHWU TOCIEIHUX —
NEPEXOAT B COOCTBEHHOCTh TOCYJapCcTBa, a CIOPbl O MPUHAMICKHOCTH

BCHICCTBCHHLIX  OOKA3aTCIbCTB  paspCliIaroTCaA B HOPAAKE  I'PaKIaHCKOI'O
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cynonpousBojacTBa (myHKT 6). YacTelo ueTBepTO TOW KE  CTaThbU
MIPEIyCMaTPUBACTCS, YTO MPEAMETHI, U3BATHIC B XOE JOCYACOHOTO MPOU3BOICTRA,
HO HE NPU3HAHHBIE BELIECTBEHHBIMU JI0KA3aTEJIbCTBAMHU, MOMJIEKAT BO3BpATY
JU1aM, Y KOTOPBIX OHU OBLITU U3BSITHI.

COOTBETCTBEHHO B  YTOJOBHO-NpOLIECCYaIbHOM  Kojekce Poccuiickoi
Qenepanuy  ONPENETSAIOTCA  MNPAaBOMOYME  CIENOBATENsl TMPU  BBIHECCHUU
MOCTAHOBJICHUS O MPEKPAIICHUN YTOJOBHOIO JieJla U YIOJIOBHOTO MPECiIeI0BaHUs
MPUHUMATh PEIICHUE O BEIIECTBEHHBIX J0KAa3aTeIbCTBAX (MYHKT 9 yacTu mepBoii
ctatbu 213) W mpaBOMOYHME Cyda MPU MOCTAHOBJICHUW MPUTOBOpa pa3peniath
BOIIPOCKI O TOM, TIOJICIKUT JIU YAOBJICTBOPEHUIO TPAXKIAHCKUN UCK, B UbIO TOJIB3Y
U B KaKOM pa3Mepe, U Kak MOCTYIHTh C BEIIECTBEHHBIMU JI0KA3aTEIbCTBAMU, a
TaKkke€ C HMYIIECTBOM, Ha KOTOpPOE€ HAJOXKEH apecT sl obecredeHus
IPaXKJAHCKOTO MCKa WJIM BO3MOXHOW KoH(puckanuu (myHkTsl 10, 11 u 12 yactu
nepBou cratbu 299).

Kak crneayer u3 NpUBENCHHBIX 3aKOHOIOJOXXCHUM, YCTaHABIMBAIOIINX
oO1TUi IOPSAIOK PEIICHUS] BOIIPOCOB O BEIIECTBEHHBIX JI0KA3aTEeNIbCTBAX, JTUIICHHIE
JUlla €ro MMYIIECTBA, MPU3HAHHOTO BEIIECTBEHHBIM JI0KAa3aTEIbCTBOM,
MPOUCXOIUT B PE3yibTaTe BBIHECEHUS CYIACOHOr0 pEIIeHUs IO CYIIECTBY
YTOJIOBHOTO Jeja, YTO KOPPECHOHAMpPYeT TpeboBanuio ctatbu 35 (uyacth 3)
Konctutynuu Poccuiickoit @enepaiinu, COrjiaCHO KOTOPO HUKTO HE MOXKET ObITh
JIMIIEH CBOETO MMYIIECTBA MHAUYE KaK MO PEIICHUIO Cy/la, U NPEANUCAHUSIM CTaThU
235 I'K Poccuiickoit @enepaiiniu, 3aKperuisionieil OCHOBAHUS MPEKPALCHUS MpaBa
COOCTBEHHOCTH.

3.2. Tlo cmbicny crateu 35 Koucturyuum Poccuiickoit ®denepanuu BO
B3aMMOCBSI3M C €€ cratbed 55 (4yacTh 3), BO3MOXKHBIE OIpaHUYEHUs IpaBa
COOCTBEHHOCTH B TEJISIX 3alTUTHI MYyOIMYHBIX HHTEPECOB MOTYT O0YCIIOBINBATHCS,
B YaCTHOCTH, HEOOXOAMMOCThIO 00ECIIeUeHUs TPOU3BOICTBA 10 YTOJIOBHOMY JIENTY,
JUISL 4ero JiMia, TMPOU3BOMASAIIME JO3HAHWE U TPEABAPUTEIBHOE CIEACTBUE,
HaJICTISFOTCS MOJTHOMOYHUSIMU 1o MIPUMEHEHUIO COOTBETCTBYIOIINX

00eCIIeYNTEIbHBIX MCP, CBA3aHHLBIX C U3BATHEM UMYIICCTBA.
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OOpamasch K BOMNPOCY O JOMYCTUMOCTH U3BITHS HMYIIECTBA Y
COOCTBEHHMKA WJIM 3aKOHHOTO BJIaJIeJiblla M0 PEUICHUIO TOCYIapCTBEHHOTO OpraHa
WU JTOJDKHOCTHOTO JIMIA, OCYIIECTBISIOMMNX MPEAYNPEKICHNUE, IPECCUCHUE WITU
packpbiTue npaBoHapyuieHnusi, Koncruryunonnsldi Cya Poccuiickoit @enepanuu
chOopMyIMpPOBaJl MPABOBYIO MO3UIIMIO, COTJIACHO KOTOPOW BPEMEHHOE H3bSTHE
UMYIIIECTBA, MPEACTABIIAIONIEE COOOM MPOIECCyalbHYI0O Mepy 00€CTIeunTeILHOTO
XapakTepa U He MOPOXKAarollee Mmepexoaa mpaBa COOCTBEHHOCTH Ha MMYIIECTBO,
HE MOJKET paclICHUBAThCS KaK HapylIEHWE KOHCTUTYLIHOHHBIX MpaB U CBOOO, B
TOM YHCJI€ KaK HapylleHHe IpaBa COOCTBEHHOCTHU, MPU TOM UTO JIMIAM, B
OTHOILIEHUH KOTOPBIX MPUMEHSIOTCS MOAOOHOTO pojaa MEPbI, COMPSIKEHHBIE C
OTPAaHUYECHHEM IMPABOMOYMN  BIAJICHUS, IIOJb30BAHUS U  PACHOPSIKECHUS
MMYILIECTBOM, 00ECIIEUMBAETCA 3aKpeIieHHoe cTtaTtber 46 (yacTth 2) KoHcturynumn
Poccuiickoit ®enepanuu mpaBo 00XajaoBaTh COOTBETCTBYIOIIUE pEIICHUS U
JIEUCTBUS B CYJICOHOM TOPSIIKE.

[IpuBenennas npaBoBas NO3UIMA, U3JI0kKeHHasds KoHcTuTynunonHeiM Cygom
Poccuiickoit @enepannu B moctaHoBieHusaX oT 20 mas 1997 roga Ne 8-IT u ot 11
Mapta 1998 roma Neo 8-II, He wuCKIOYaeT 3aKOHOAATEIBHOTO YCTAHOBJIECHUS
JOTIOJTHUTENIBHBIX TAPAHTHUN 3alIUTHI TIpaBa COOCTBEHHOCTH, B TOM YHCIIEe B (hopme
MPEABAPUTETLHOTO CYJIEOHOTO KOHTPOJIS 32 3aKOHHOCTHIO M OOOCHOBAHHOCTBHIO
BPEMEHHOIO M3bSTHS HMMYIIECTBA B YIOJIOBHOM CYAONPOU3BOJICTBE, KaK 3TO
MPEAYCMOTPEHO, HAIPUMEDP, YHKTOM 9 4acTu BTOpOU CTaThi 29 U 4aCThIO NIEPBOM
crtatbu 115 VIIK Poccuiickoii denepanyy NpUMEHUTENBHO K HAJIOKEHUIO apecTa
Ha UMYIIECTBO JIJIsi 0OecreueH s UCTIOJIHEHUS TIPUTOBOPA B YACTH TPAXKIAHCKOTO
WCKa, JIPYTUX WMYIIECTBEHHBIX B3BICKAHUN WM BO3MOXKHOW KOH(HUCKAIIH
MMYIIIECTBA, YKA3aHHOTO B YacTH mepsoii cratbu 104" YK Poccniickoit deneparun.

[Ipu >TOM OIlEHKAa CyIOM 3aKOHHOCTH U OOOCHOBAaHHOCTH W3BATHS Y
COOCTBEHHHMKA WJIU 3aKOHHOTO BJIAJIEJIblla TOTO WJIM WHOTO MUMYIIECTBA B CBSI3H C
NpUOOIIEHUEM €ro K yrojoBHOMY Jiedy B KadeCcTBE BEIIECTBEHHOTO
JIOKa3areibCcTBa HE MOXeT, no cmblicay crared 81 u 82 VIIK Poccuiickoi

CDCI[CpaLII/II/I, OTpaHHUYHMBATLBCA YCTAHOBJICHUCM (bOpMaJIBHOFO COOTBCTCTBHUA
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3aKOHY MOJIHOMOYHMHM IPUMEHSIOMNX JAHHYI0 MEPY JOJDKHOCTHBIX JIMI] OPraHOB
IIPEABAPUTEIIBHOIO PACCIENOBAHUSA, — CYJ JOJDKEH IPUUTH K BBIBOAY, YTO MHBIM
cr1oco0oM 00€eCIeYnTh PElIeHHE CTOSIIMUX NEPE]] YTOJIOBHBIM CYIONPOU3BOICTBOM
3a/1a4 HEBO3MOXHO. B Takux cily4asx JOJDKHBI NPUHUMATHCS BO BHUMAaHHUE KaK
TSKECTh IPECTYIUICHUs], B CBSA3U C PACCICIOBAHUEM KOTOPOI'O PEIIACTCSA BOIPOC
00 U3BATUU UMYILECTBA, TAK U OCOOEHHOCTH CaMOT'0 UMYIIECTBA, B TOM YUCJIE €T0
CTOMMOCTb, 3HAUMMOCTh JUIsi COOCTBEHHUKAa WM 3aKOHHOTO BIajeiblia |
o0I1ecTBa, BO3MOJKHBIE HETraTUBHBIE IMOCIEJACTBUS W3bIATUS HUMyllecTBa. B
3aBHCHUMOCTH OT yKa3aHHBIX OOCTOSITENILCTB JO3HABATElNb, CIEAOBATENb U 3aTEM
CyJl, peuiasi BOIpoC O IMPU3HAHUM MMYIIECTBA BEIIECTBEHHBIM J10Ka3aTEJIbCTBOM,
JOJKHBI OTIPEAEIATh, MOMJIEKHUT JIM 3TO UMYIIECTBO U3BATHUIO OO, KaK CIEIyeT
U3 MOJIYHKTOB «a» U «O» myHkrta 1 yactu Bropoi cratbu 82 YIIK Poccuiickoit
®denepauy, OHO MOXET ObITh cpoTOorpa@upoBaHO, CHITO Ha BUACO- WU
KUHOIUIEHKY W BO3BPAILlCHO 3aKOHHOMY BIIQJICNIbI]y HAa XpaHEHUE A0 NPUHATUSA
peleHus 10 yroJIOBHOMY JCIy.

3.3. Hapsny ¢ HOJOXKEHHSIMH, 3aKpPEIUIIONIMMU TOPSAOK U YCIOBUS
BPEMEHHOTO — JIMIIb HA MEPUOJ MPOBEACHUS MPEABAPUTENBHOTO PACCIENOBAHUS
Wi cynebHoro pasz0upareiabcTBa IO  YrOJOBHOMY JIely — XpaHEHHUs
BEILIECTBEHHBIX JJOKA3aTeJIbCTB, MPUOOIIEHHBIX K YrOJOBHOMY J€ly, CTaThsl 82
VIIK Poccuiickoit ®denepanyii COAEPKUT TMOJIOKEHUS, IMO3BOJIAIOLIME €HIE 10
3aBEpUIEHUs] MPOU3BOACTBA MO JENy OKOHYATEeJIIbHO ONPENENiTh CyAbOy
BEILIECTBEHHBIX JI0KA3aTEIIbCTB.

Tak, B COOTBETCTBMM C IIYHKTOM 3 YacTH BTOPOM JAaHHOW CTaTbU
BEIICCTBEHHBIE [IOKA3aTelIbCTBA B BHUJAE H3BATHIX M3 HE3aKOHHOTO 000poTa
ATUJIOBOTO CHUPTA, AJKOTOJIBHOM M CIHPTOCOAEPKAIEH MPOAYKUMH, a TAKKE
IIPEAMETOB, UIMTEIBHOE XPAaHEHUE KOTOPBIX ONACHO ISl JKM3HU WU 300pPOBbs
JqroAe WM JUIS  OKpY)Kalollled Cpeapl, TMOcjie MPOBEASHUS HEO0OXOIUMbIX
UCCJIEIOBAHUM MepealoTcsl i HUX TEXHOJOTMYECKOM TMepepadoTKu WU
YHHUTOXKAIOTCS, O YEM COCTAaBIISIETCSI IPOTOKOJ B COOTBETCTBUU C TPEOOBAHUAMU

ctatbu 166 YIIK Poccuiickoit @eaepanuu.
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Pa3BuBasg paHee BbIpaXKEHHBIE MM IPaBOBbIC NO3ULIMHM, KOHCTUTYLMOHHBIN
Cyn Poccuiickoit ®@eneparuu B Onpenenenun ot 10 mapra 2005 roga Ne 97-O
MpUIIed K BBIBOJY, YTO JaHHAs Me€pa HaIlpaBlieHa — B OTJIMYUE OT XPAHECHUS
BEILECTBEHHBIX JIOKA3aTeJIbCTB — HE HA CO3/JAHHME YCIOBHHA JUIsl MPUHATUSA
000CHOBaHHOTO ¥ MOTHMBHUPOBAHHOI'O PEUICHUS MO CYLIECTBY YrOJIOBHOIO Jieja, a
Ha oOecreyeHue 3alluThl 3[0pPOBbs, MpaB M 3aKOHHBIX MHTEPECOB IpakaaH. B
pe3ysbTaTe €€ MPUMEHEHHUS POUCXOAUT HE BPEMEHHOE U3bSITHE UMYILECTBA, & €r0
OTUYKJIEHUE, JIMIIEHUE COOCTBEHHUKA WJIM 3aKOHHOTO BJIaJIeblla €T0 UMYIIECTBA,
a MOTOMY IMOCJIENYIOIUN Cy1eOHbI KOHTPOJIb B TAKUX CIIy4asX HEJb3sl MpU3HATh
s exTUBHON TrapaHTHeld TmpaBa COOCTBEHHOCTH, — OHO MOJKET CUHMTAaThCA
00ECIIEUYEeHHBIM JIMIb IPU YCIOBUHU, YTO COOTBETCTBYIOILIEE pELIECHUE OyaeT
MNPUHATO CYJIOM MCXOJs M3 KOHCTUTYIMOHHO 3HAYUMBIX LEJIEed M C Y4eTOM
00CTOSITEIHCTB KOHKPETHOTO yrojoBHOTrO feia. [IyHkt 3 gacTu BTOpoii ctaThu 82
VIIK Poccuiickoit @enepaliuu U IpyTrHe MOJI0KEHUS TaHHOW CTaTbU HE COJIEPHKAT
yKa3aHU Ha TO, YTO MOAOOHBIE pELICHUS MPUHUMAIOTCS JI03HABATEIEM WIU
CJIeI0BaTEIEM, U TEM CaMbIM MPEANOJIArarT, YTO TAKUE PEIICHUS MPUHUMAIOTCS
UMEHHO CYyJIOM.

Takum o00pa3om, Kak ciexyeT H3 TPABOBBIX TO3UIMH, BBIPAKEHHBIX
Konctutynmonnsim Cynom Poccuiickoit ®@enepanuu, H3bSATAE HUMYILIECTBA Y
COOCTBEHHHMKA WJIM 3aKOHHOTO BJIAJENblla JOMYCTUMO 0O€3 CyJAeOHOro pelieHHs
TOJIBKO B TEX Ciy4yasX, KOrJa TaKoe HU3bATHE KaK IMpoleccyalbHas Mepa
00€CTICUUTEILHOTO XapaKTepa SIBISETCS BPEMEHHBIM, HE MPUBOJUT K JIUIICHUIO
JUIA 1npaBa cOOCTBEHHOCTU U MpEANoJaraeT Mocaeayomui cyaqeOHbli KOHTPOJIb;
OTUYXJEHUE K€ MMYIIECTBAa, H3BATONO B  KAYECTBE  BEHIECTBEHHOTO
JI0Ka3aTesIbCTBA 10 YTOJIOBHOMY Jiey, 0€3 Cy1eOHOro perieHus: HEBO3MOXKHO.

3.4, K d4uciy mOJNOXKEHHM, MO3BOJISIONMINX OKOHYATEIbHO OMPEACNSITh
CyIp0y BEIIECTBEHHBIX JOKAa3aTENbCTB €Ile 0 3aBEpIICHHUs MPOU3BOJCTBA IIO
YTOJOBHOMY JI€7Ty, OTHOCATCS Y B3aWMOCBSI3aHHBIE TMOJIOKEHUS MOJMYHKTA «B)»
nyHkta | dvactu BTopod M yactu uerBeprodl cratbu 82 VYIIK Poccuiickoit

®enepauuu. IlpenycmorpeHHas wumu Mepa (mepedada i pealid3aiuu
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COOTBETCTBYIOIIMX  BEUIECTBEHHBIX  JOKA3aTe€IbCTB [0  IMOCTAHOBJICHUIO
JIO3HABATENISA, CIECNOBATENs] WM CyAbH) HaIlpaBJ€HAa HE HAa BPEMEHHOE HM3bATHE
MMYIIECTBA U €r0 XPAaHECHHE B KAYECTBE BEUIECTBEHHOTO JOKA3aTENbCTBA, C TEM
yTOOBI CO3/4aTh YCJOBHUS Ui NPUHATHS OOOCHOBAHHOIO M MOTHMBHPOBAaHHOIO
pelieHusl 1Mo CYyIIECTBY YrOJIOBHOTO Jiefla, — OHa HMEeT Ieiblo H30eXaTh
3aTPyIHCHUM WIIM 3HAYUTENBHBIX H3ACPKEK IO OOECIEUCHUIO CHEeIUATbHBIX
YCJIOBUM XpaHEHUs TPOMO3AKUX BEIIEeH, OONbIIMX MapTUA TOBApOB U T.I. B
pe3yibTaTe UMEET MECTO HE BPEMEHHOE M3bSTHE UMYIIECTBA y COOCTBEHHHUKA, a
€ro OTUYXXJIEHHE, T.€. COOCTBEHHMK JIMIIAETCA CBOEr0 HMMYLIECTBA B CMBICIE
cratbu 35 (actb 3) Konctutyuuu Poccuiickoii ®@enepanuu. B Takoil cutyanuu
NOCIEAYIOUMI CyIeOHbI KOHTPOJIb 32 3aKOHHOCTbIO M OOOCHOBAHHOCTBIO
IPUMEHEHUS 3TOM MEpbI HE MOKET OBbITh IPU3HAH 3(PPEKTUBHON rapaHTHEN IpaBa
COOCTBEHHOCTH.

[IpuHynuTenbHOE U3BSITHE UMYIIECTBA, BJIEKYIEe 3a COOOM MpekpalieHue
npaBa COOCTBEHHOCTM Ha 3TO HMMYIIECTBO, MO CYTH, SIBJISETCS JIMIIEHUEM
UMYIIECTBA U, CIEIOBATEIbHO, — B CHIIy TpeOOBaHHM MONHONW U 3h(HEKTUBHOMN
CyJ1e0HOM 3aIlMThI TpaBa COOCTBEHHOCTH U KPUTEPUEB CIPABEMJIMBOIO CYI€OHOTO
pazouparenbctBa (ctathu 35 u 46 Koncrturynuu Poccuiickoit deaeparuu, cTaThbs
6 KonBeHiuu o 3ammTe mpaB 4YelloBeKa M OCHOBHBIX CBOOO) — HEBO3MOXKHO 0€3
NPEABAPUTEILHOTO CyA€OHOrO KOHTPOJIE M TPHUHITHS COOTBETCTBYIOIIETO
cyne6Horo akrta. VMIMEHHO mMOATOMY 3aKkperuieHHOoe B craTthe 35 (wyacth 3)
Konctutynuu Poccuiickoit deaepaiiuu mpaBo MOXKET CUHTAThCA 0OECIEeUeHHBIM
JUIIb MPU YCJIOBUH, YTO BOIMPOC O JIMIICHUH UMYIIECTBA, OTHECEHHOTO K TaKUM
BEILIECTBEHHBIM JI0KA3aTeIbCTBAM, KOTOPhIE YKa3aHbl B MOAMYHKTE «B» MyHKTa 1
yactu BTOopoi ctaThu 82 VYIIK Poccuiickoit ®enepannu, MOXET OBITH pelIeH
TOJBKO B PE3yJbTAaTe€ PaCCMOTPEHUS Jiejia MO CyllecTBy. lHOe B TaHHOM ciydae
o3Ha4yaJIo Obl — B HApYIICHUE KOHCTUTYIIMOHHBIX TapaHTUH MpaBa COOCTBEHHOCTH
— JMIIeHWEe COOCTBEHHHMKA WM 3aKOHHOTO BJajefiblla €ro MUMYILEeCTBa,
NPU3HAHHOTO BEIIECTBEHHBIM J0KA3aTEeIbCTBOM, 0€3 BCTYMHBIIETO B 3aKOHHYIO

CWJIy IPUTOBOPa, KOTOPHIM B COOTBETCTBUU CO CTaThedl 81 M MyHKTOM 2 4acTH



15
nepBoii cratbu 309 VYIIK Poccwuiickoit deneparuu pemiaeTcss BOMpoOC 00 3TOM
MMYIIECTBE KAaK BEIIECTBEHHOM JIOKA3aTEIbCTBE, U — B CiIy4dae, KOrjga CIop O
IIpaBE€ HA UMYILECTBO, SIBJISIOIIEECS BEIIECTBEHHBIM JT0KA3aTEIbCTBOM, MOJJIEHKHUT
Pa3peIICHHUIO B MOPSIAKE IPakJAaHCKOrO CYJIOMPOU3BOJICTBA, — JO BCTYIUICHUS B
CUJIy PELICHHUS Cy/a.

Takum 00pa3oM, yCTaHOBJICHHOE MOAIYHKTOM «B» MYyHKTa 1 4acTu BTOpOii
BO B3aMMOCBS3M C 4dacTblo yerBeprou cratbu 82 YIIK Poccuiickonn ®enepanuun
OTpaHUYEHHE IMpaBa COOCTBEHHOCTU HE MOXKET OBbITh MPU3HAHO MPABOMEPHBIM C
TOYKH 3pEHUsS TpeOOBAaHHMIA, BBITCKAIONIMX U3 cTaTer 8 (yacTh 2), 35 (wactu 1-3),
46 u 55 (wactb 3) Kouctutyuuun Poccuiickoii ®enepanuu, MOCKOIbKY
MPUMEHHUTENBHO K YKa3aHHBIM B JAHHBIX 3aKOHOIOJOKEHUSX BEIIECTBEHHBIM
JI0OKa3aTenbCcTBaM  HU30paHHbIe  (enepalbHbIM  3aKOHOJATENIeM  CPEeACTBa
HEcOopa3MepHbl TpeciienyemMbiM 1ensiM. OHO He SBIsSEeTCSs HEOoOXOIUMBIM,
MOCKOJIBKY TIpeArnojaraeMple Ielu, pajd KOTOPHIX OHO BBEJCHO, MOTYT OBITh
JIOCTUTHYTHI WHBIMU, aJICeKBaTHBIMU CpEICTBaAMH, B YaCTHOCTH
MPETYCMOTPEHHBIMU B TIOJMYHKTAX «a» M «0» MyHKTa | yacTu BTOpOM cTaThu 82
VYIIK Poccuiickoii denepanuu, KOTOpble BO BCAKOM CIIy4yae HE BJIEKYT 3a cOOO0M
JUIICHHE COOCTBEHHMKA WJIM 3aKOHHOTO BIAJeNblla €ro HMYIIECTBA JI0
paspelieHns fena Mo cymectBy. Bmecre ¢ TeM, HCXOAs W3 HCKIIOYUTEIBHOU
MyOJIMYHOW OTBETCTBEHHOCTH TOCYJIapCTBa 3a OPraHU3alMI0  yTrOJOBHOTO
CYIIONIPOM3BOJICTBa,  (pemepaibHBIA  3aKOHOJATENh  BIpaBe B  Pa3BUTHE
JEUCTBYIOIIETO0 IMPAaBOBOTO PEryJMPOBAHUS XPAaHCHMS, YydeTa U Mepenadu
BEIIIECTBEHHBIX JI0OKA3aTEJIbCTB BHECTHM B HEro HM3MEHEHUS U JIOMOJHECHUS,
OCHOBBIBasiCh Ha TpeOoBaHusix Kouctutyuun Poccuiickoit ®eneparuu u
HacTtos1eM IloctaHoBieHUN.

Hcxons u3 HM37I0KEHHOTO UM PYKOBOJCTBYSICH YAacCTSIMHU IIEPBOM W BTOPOU
cratbu 71, crateamu 72, 74, 75, 79 u 100 denepanbHOro KOHCTUTYIIMOHHOTO
3aKOHa «O Koncturyurnonnom Cyne Poccuiickoi denepanum,

Konctutynmnonnsiii Cya Poccutickoit @enepanu

ITIOCTAHOBHUII.
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1. IIpru3HaTh B3aMMOCBS3aHHBIE MMOJIOKEHHS MMOJIMYHKTA «B» IYHKTA 1 yacTu
BTOpo u yactu uerBepror crtateu 82 VYIIK Poccuiickoit @enepannu,
MpeayCMaTPUBAIONINE, YTO BEHIECTBEHHBIE J10KA3aTENIbCTBA B BUIEC IPEAMETOB,
KOTOpBIE B CHJIy TPOMO3JKOCTA WJIM HWHBIX NPUYUH HE MOTYT XPAaHUTHCS IPH
YyTOJOBHOM Jiejie, B TOM 4YHCJE€ OOJIbLIME MApTUX TOBApOB, XpPaHEHHUE KOTOPBIX
3aTPYIHEHO WJIM W3JACPKKU MO OOCCHEYEHHIO CIEHUATbHBIX YCIOBUI XpaHEHHS
KOTOPBIX COM3MEPHMMBI C KX CTOUMOCTBIO, NEPENAIOTCS I PEAIN3AlUU Ha
OCHOBAaHWH IIOCTAHOBJICHUS JO3HABAaTENs, CJEAOBATENsl WA CYyIObU, HE
cootBeTcTBytomuMu Konctutynimn Poccuiickoit ®deneparuu, ee craThsaMm 35
(uactu 1 u 3), 46 u 55 (4acth 3), HOCKOIBKY 3TU 3aKOHOTOJIOKEHHUS TO3BOJISIOT
JUIIaTh COOCTBEHHHUKA WJIM 3aKOHHOTO BJAJEJblla €r0 MMYIIECTBA, TPU3HAHHOTO
BEILIECTBEHHBIM  JIOKA3aTEbCTBOM, ©0€3 BCTYNHMBIIETO B 3aKOHHYIO CHILY
MIPUTOBOPA, KOTOPHIM PELIAETCS BOIPOC 00 ATOM MUMYIIECTBE KaK BEIIECTBEHHOM
JI0KAa3aTeNbCTBE, U — B Clly4yae, KOrja CIIOp O IpaBe Ha MMYILIECTBO, SBISIOLIEECS
BEIIECTBEHHBIM  JIOKA3aTEIbCTBOM, IMOJJICKUAT  PA3PEHICHUI0O B  MOPSIKE
IPaXXJAHCKOTO CYIOITPOU3BOACTBA, — 0 BCTYIUICHUS B CHIIy COOTBETCTBYIOLIETO
pelIeHUs Cya.

2. IlpaBonprMEHUTENBHBIE PEIICHUS, TPUHATHIE B OTHOLIEHUH T'PaXKIaHUHA
B.B.KocTbiieBa Ha OCHOBAaHMM TIOJIOKEHHUM TOMAMYHKTa «B» IMyHKTa | 4YacTu
BTOpOM 1 yacTu yetBepToil ctaThu 82 YIIK Poccuiickoit denepanyiv, npu3HAHHBIX
HacTosamuM [loctanoBimenuem He cooTBeTcTBYOIMMUA KoHcTUTymu Poccuiickon
denepaliviu, BO BCSIKOM CITydae MOJIEKAT MEPECMOTPY KOMIIETEHTHBIM OPTaHOM.

3. Hactosimiee [locTaHoBIEHHE OKOHYATEIBHO, HE TIOIJICKUT 00KaTOBaHUIO,
BCTYyNaeT B CWIy HEMEJIEHHO T[OCJ€  MPOBO3IJIALIECHUS, JEHCTBYET
HEMOCPEJACTBEHHO M HE TpeOyeT TMOATBEPXKICHUS APYTUMU OpraHamMu U
JIOJKHOCTHBIMU JIMLIAMH.

4. CornacHo cratbe 78 @PenepasbHOr0 KOHCTUTYLMOHHOrO 3akoHa «O
Koncturyumonnom Cygne Poccuiickoit @enepannmn» Hactosiiee [loctaHoBneHue
MOJUVISKUAT HE3aMeIUIUTeNbHOMY onyOnukoBaHuio B «Poccuiickoil razere» u

«CobOpanuu 3akoHopaTenbcTBa Poccuiickoit  ®enepanun». [locraHoBneHue
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JOJDKHO OBITh omyOnmkoBaHo Takke B «Bectauke Koncturynmonnoro Cyna

Poccniickon @enepanum».

Koncturynmonnsiii Cyn
Poccuniickon @enepanun

Ne 9-IT

OCOBOE MHEHHME

cynsu Koncturynunonnoro Cyzaa Poccuiickoit @eaepanuu ['. A JKunna

Pasnensas Bepaxkennyro B lloctanoBnenun ot 16 uroms 2008 roga Ne 9-11
no3unio Koncturyunonnoro Cyna Poccuiickoit ®enepauur 0 HapylIeHUU
KOHCTUTYIIMOHHBIX TipaB 3asButens B.B.KocTeuieBa u  HEOOXOIMMOCTH HX
BOCCTAHOBJIEHUS], B COOTBETCTBHHU CO CTaTber 76 PenepanbHOro KOHCTUTYLIHOHHOTO
3akoHa «O Konctutymmmonnom Cygne Poccuiickoit ®enepaunn» 3asBIsSI0 O
HECOTJIACUM C IYHKTOM | €ro pe3oJIFOTUBHOM 4YacTH, KOTOPBIM IPU3HAHBI HE
cootBeTcTByromuMu Kounctutrynuu Poccuiickorn @enepanyu B3aUMOCBSI3aHHBIE
MOJIOKEHHUS TTOAYHKTA «B» MYyHKTa | 4acTH BTOPOM M YacTW YETBEPTOM CTaThu 32
VIIK Poccuiickonn ®enepauuu, NpeaycCMaTpUBAIOIIAE, YTO BEIIECTBEHHbIE
JI0KAQ3aTeNbCTBA B BUJE MPEAMETOB, KOTOPBIE B CUJIY I'POMO3JIKOCTH WM HHBIX
MPUYUH HE MOTYT XPaHUTHCS MIPU YTOJIOBHOM JIeJie, B TOM YHCie OOJbIINE MapTUu
TOBAapOB, XPAaHEHHUE KOTOPBIX 3aTPYJHEHO WM U3JEPKKUA IO OOECHECYEHHIO
CIICLIMAJIbHBIX YCJIIOBUUA XPAHEHUS KOTOPBIX COU3MEPUMBI C HMX CTOUMOCTHIO,
NepearTcs I pealv3aldd Ha OCHOBAHMM IIOCTAHOBIICHHS JO3HABATEIS,
CJIE0BATEIS UM CyApU. B 3TOM e myHKTe pe30at0TuBHOM yactu [locTanoBIIeHUs
yYKa3aHbl OCHOBAHHMS ISl BBIBOJA O HEKOHCTUTYLIMOHHOCTH, & UMEHHO: IIOCKOJBKY
Ha3BaHHBIE 3aKOHOMOJIOKEHHUSI MO3BOJISIOT JUIIATh COOCTBEHHHUKA WJIM 3aKOHHOTO
BJIAJICNIbIIA €T0 UMYIIECTBA, MPU3HAHHOTO BEIIECTBEHHBIM J10KAa3aTEIhCTBOM, 0€3

BCTYIIMBHICTO B 3aKOHHYIO CHJIY IIPHUIOBOpa, KOTOPBIM PCIIACTCA BOIIPOC 00 3TOM
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MMYIIECTBE KAaK BEIIECTBEHHOM JIOKA3aTEIbCTBE, U — B CiIy4dae, KOrjga CIop O
MPaB€ HAa UMYIIECTBO, SBISIOMICECS BEIMICCTBEHHBIM JIOKA3aTEIbCTBOM, MOJJICKUT
Pa3peLICHUIO0 B MOPSIAKE TPakAaHCKOTO CYJIOMNPOU3BOJCTBA, — JAO BCTYIUICHUS B
CUJTy COOTBETCTBYIOIIETO PEIIECHUA CY/Ia.

Mexay TeM OCHOpEHHBIE MOJIOKEHHS MOJAIMYHKTa «B» IIyHKTa | yactu
BTOpO# 1 yactu yerBepTo crath 82 YIIK Poccuiickoit deneparuu BooOIe HE
NpeAHa3HAYeHbl 11 PEryJUpOBaHUSI OTHOLIEHWW IO TOBOJY BEHIECTBEHHBIX
JI0KA3aTEJIbCTB COOTBETCTBYIOLIErO BUAA C YYACTUEM UX 3aKOHHBIX BJIAJENIBIEB, K
YUCIy KAaKOBBIX OTHOCUTCSI U COOCTBEHHUK WMYIIECTBA. PerynupoBaHuio
OTHOILIEHUN C Y4acCTHEM 3THX CYOBEKTOB CIEIMATBLHO MOCBAIIECH MOJIMYHKT «O»
nyHkra | ygactu Bropoil crarbu 82 VYIIK Poccuiickoit ®denepannu, COTJIacHO
KOTOPOMY TaKHE€ BEIIECTBEHHBIE JI0KA3aTEIbCTBA BO3BPAILAIOTCS HX 3aKOHHOMY
BIIAJIETblly. B 3TOM e MOANYyHKTE YKa3aHO NPEHSTCTBHE ISl BO3BpAICHUS
MMYIIECTBA €r0 3aKOHHOMY BIIAJICNIbIy 10 Pa3pelICHHs Jena MO CYIIECTBY, a
MMEHHO YIepO JJIsl T0Ka3bIBaHUS; B TAKOM CITy4dae, IO CMBICTY B3aUMOCBSI3aHHBIX
nojnoxxeHut crarbu 82 VIIK Poccuiickoii dDenepannui, COOTBETCTBYIOIIEE
BEIIECTBEHHOE JOKA3ATEIbCTBO XPAHUTCS B MECTE, YKa3aHHOM JI03HABATEIIEM WIIN
cienoBaTesneM (MOAMYHKT «a» IMMyHKTa | yacTu BTOpOW).

[IpaBwiia MoJIOXKEHUSI TMOAMYHKTA «B» IYHKTa 1 yacTh BTOpoOW cTaThbu 82
VIIK Poccuniickori denepanyii TPUMEHUTENIBHO K 3aKOHHOMY BJIAJIEINIBIy HE MOTYT
paccMaTpUBaThCS KaK allbTEPHATUBHBIE MPUBEACHHBIM 3aKOHOMOJIOAKEHUSIM YKE B
CUJTy CaMOM MX JIOTUKH, MOCKOJIbKY peaiu3alisi BEIIECTBEHHOTO J10Ka3aTelbCTBA
JI0 pa3pelieHus] YroJOBHOTO Jieja MO CYIIECTBY C €Ile OOoJbIIeH 0YeBUIAHOCTHIO
co3gacT ymepO IS JOKa3bIBaHHWS, YeM OTO Obulo OBl TIpU  Tmepenaye
COOTBETCTBYIOIIEIO HMYIIECTBA €r0 3aKOHHOMY Biaaensily. Kpome Toro,
OCIOPEHHOE€ HOPMATUBHOE MOJIOKEHUE JICUCTBYET HE TOJIBKO BO B3aHMMOCBS3U C
npyrumu nosnoxenusimu cratbi 82 YIIK Poccuiickoit @enepainu, HO U B CUCTEME
C HOpPMaMu JPyTroll OTpacieBOM MPUHAJICKHOCTH, HAPABICHHBIMU HA OXpaHy U

34IIUTY IIpaBa CO6CTBGHHOCTI/I, pexKJAC BCCTO C HOPpMAMM KOHCTUTYIIHOHHOI'O U
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IpaXAaHCKOTO TMpaBa, Ha KOTOpble 000cHOBaHHO ykazan Koncrurynuonnsiii Cyn
Poccniickon @enepanuy B MOTUBUPOBOYHOU yacTh [locTaHOBIIEHMS.

CoOTBETCTBYIOIIME MPUHLMUIIBI KOHCTUTYIIMOHHOIO M I'PaKJAHCKOIO IpaBa
JEUCTBYIOT M IpU OCYILIECTBJICHUM YIOJIOBHOIO CYIONPOU3BOJACTBA, YTO
IIPUMEHUTEIIBHO K  XPAaHEHUIO BELIECTBEHHBIX  JI0KA3aTEJbCTB  HAIVIJAHO
MPOSIBJISIETCS] B KOHKPETHBIX MpaBWiiax yacTu nepBoi ctatbu 82 YIIK Poccuiickoit
denepanuu, COIIACHO KOTOPOM IMpUM HAJIMYMM CIIOpa O MpaBe Ha TaKoe
UMYLIECTBO,  MOMJIEXAILIEro  pa3pelleHUI0 B MOPSAAKE  T'PaKIaHCKOTO
CyZIONPOM3BOJICTBA, HA JIO3HABATENA, CIIENOBATENsI M CYAbIO BO3JIAracrTcs
00s3aHHOCTh MO XPAHEHHIO BEIIECTBEHHOI'O JOKAa3aTeNbCTBA 10 BCTYIUICHUS
penieHus cyaa B 3aKOHHYIO crily. COOTBETCTBEHHO IPABUJIO O €r0 XPAHEHHH J0
OKOHYATEIBHOTO pPa3pelleHus Jejla IO CYLIECTBY JOJDKHO JEUCTBOBATH MU [0
pa3pelIeHUss COOTBETCTBYIOLIErO0 CIOpa B paMKax CyIOIPOU3BOJACTBA IIO
YyrOJIOBHOMY JIelly, U TeM Oojee COONII0JIEHuE €ro 00s3aTesIbHO, KOrja IpaBo
3aKOHHOTO BJaJefiblla Ha MMYILIECTBO BOOOIIE HE OCHMapUBaeTCa. OTHUM HE
UCKJIFOYAETCd  BO3MOXHOCTb  IIPUHYAMTEJIBHOTO  IPEKpallleHHs  I[pasa
COOCTBEHHHMKA WJIM WMHOTO 3aKOHHOIO BIAJeNblla Ha TPOMO3JKOE HMYIIECTBO,
IIPU3HAHHOE BEUICCTBEHHBIM J0Ka3aTEIbCTBOM, HO TAKOE BO3MOXKHO JIMIIb Ha
OCHOBAHMM BCTYIIMBILIETO B 3aKOHHYIO CHWIy pELICHHs cyAa (MpUroBopa WM
pEelIeHUs] N0 TPaXAAHCKOMY JIeNy), MPU3HABIIEr0 B CHIIy TpeOOBaHUU 3aKOHA
HEIIPaBOMEPHOCTh HAXOXKIAEHUs Y COOTBETCTBYIOLIETO JIMIA JaHHOIO UMYILECTBA.
Tonn xe gmoruku npunepxkuBaercs Koncrurynnonsnsli Cyn Poccuiickon
Oenepaunu ¥ B JaHHOM [locTaHOBICHUN.

CrnenoBaTesbHO, OCIIOPEHHOE HOPMATHMBHOE MOJIOXKEHHE MO OyKBaJbHOMY
CMBICITy B CHUCTEME JIEUCTBYIOLIErO MPABOBOTO PETYJIMPOBAHUS HE MPEAINOJIAracT
BO3MOXKHOCTh JIMIIEHHUS] COOCTBEHHHMKA WJIM HMHOTO 3aKOHHOTO BIIAJEINblia €ro
UMyIIecTBa 0€3 CyJIeOHOro pelieHus, MPUHATOr0 MO MpaBUiaM YTOJIOBHOTO WJIH
IPaKIAHCKOTO  CYAONPOM3BOJACTBA, B KOTOPOM OBl OTpaxalica pe3yibTaT

paspemiCcHus COOTBCTCTBYHOHICTO CIIOpa C€ BbBIBOAOM O HCIIPABOMCPHOCTHU
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HAXOXJCHUS Yy  COOTBETCTBYIOLIETO  JIMIA  HMMYLIECTBA,  IMPHU3HAHHOTO
BEIICCTBEHHBIM JI0KA3aTEIbCTBOM.

N3 wmarepuanoB pnena ciueayer, uto mnpaBo 3asBurensi B.B.Kocteuiesa,
YYaCTBYIOIIETO B YIOJOBHOM J€Ji€ B KA4eCTBE TIPAXKIAHCKOTO HCTUA, KakK
COOCTBEHHHMKA BEPTOJIETa, IPU3HAHHOTO BEIIECTBEHHBIM JIOKA3aT€ICTBOM, HUKEM HE
OCIIapUBAJIOCh, OH HACTaWBAJl Ha MepeAaye JAHHOIO MMYIIECTBA €My, COIJallasich
IpU 3TOM M C BO3JOKEHHEM Ha ce0si 00sS3aHHOCTH MO ero xpaHeHuto. OIHAKO
Bonpeku OykBaibHOMY cMbiciy crathu 82 YIIK Poccuiickoit deaeparuu, BKItoyas
€€ OCIIOPEHHBIE MOJIOKEHUS, HA OCHOBAHUY MTOCTAHOBJICHHUS CIEOBATENS BEPTOJIET
OBLT peai30BaH TPETHUM JIMIIAM, YeM ObUIH Ipy00 HAPYIIEHbI KOHCTUTYIITUOHHBIC
npaBa rpaxkaanuHa B.B.KocteiieBa. [IpuHnMas Takoe penieHue, mpaBonpuMEHNUTEIb
MPUJIAJT B3AMMOCBSI3aHHBIM MOJIOKEHUSIM MOAMYHKTA «B» IIyHKTa | 4acTu BTOpOU U
gyactu 4yetBeptor cratbum 82 VYIIK Poccuiickoit ®enepanuu, KOTOPHIMH OH
PYKOBOJACTBOBAJICS, CMBICII, HE COOTBETCTBYIOLLMI UX COAEPKAHUIO.

B cuny cratem 74 @epepalbHOTO KOHCTUTYLUMOHHOTO 3akoHa «O
Koncturyumonnom Cyne Poccuiickoit ®enepaunu» Kouctutymuonusii Cyn
Poccuiickoit ®epepauun TNPUHUMAET PEUNICHHE MO ANy, OICHMBasg Kak
OYKBaJIbHBIM CMBICIT pacCMaTpPUBAEMOTO aKTa, TaK M CMBICI, MPHUIaBAEMbI eMy
opUITMATBHBIM U WUHBIM TOJIKOBAHHEM WM CIIOKUBIICHCS MPaBONPUMEHUTEITHHOM
MPAKTUKOM, a TAK)KE UCXOMS U3 €r0 MECTa B CUCTEME MPABOBBIX AKTOB. [I0CKOIBKY
B NPABOIPUMEHUTEIIBHON ITPAKTUKE B3aWUMOCBSI3AHHBIM IIOJIOKEHUSIM IOJITYHKTa
«B» MyHKTa 1 4dactu BTOpoll M yactu yerBepTo crtathu 82 YIIK Poccuiickoi
denepanii BONPEKH UX COAEPKAHUIO C YUETOM MECTa B CUCTEME MPABOBBIX AKTOB
NpUJAETCA SIBHO HEKOHCTUTYUMOHHBIM  cmbici, KoHcturyunonusii Cyn
Pocculickoit @enepanuu B cOOTBETCTBUU €O cTaTthsiMu 87 u 100 denepanbHOro
KOHCTUTYIIMOHHOTO  3akoHa «O  Konctutymmonnom Cyne  Poccuiickoit
denepanun» BIpaBe ObUT MPU3HATH UX HE COOTBETCTByrOMMMHU KoHcTuTyrmm
Poccuiickoit  ®epepauun. OnHAaKO NOpU  3TOM € YUYETOM  HCKAKECHUA
MPABONIPUMEHUTENBHON MPAKTUKON BOJM 3aKoHoHaTeNs (MPUMEHUTEIbHO K

06CTOHTCHBCTB&M, KOTOPBIC HCCIICAOBAIUCL IO JaHHOMY ,Z[GJ'IY) HE CJICO0BalIO
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JTUCKBATU(UIIMPOBATh OCIIOPEHHbIE HOPMATHBHBIE TOJIOKeHuA. WX criegoBano
Ipu3HaTh He cooTBeTcTBYOIMMH KoHcTuTynuu Poccuiickon denepannu s B
TOM Mepe, B KAKOM OHU IO CMBICIY, IIPUJABAEMOMY UM IIPaBONPHUMEHHUTEIBHON
IPaKTUKOM, MO3BOJISIOT JIMIIATh COOCTBEHHUKA WJIM MHOTO 3aKOHHOI'O BIIAJIEbLIA
€ro MMYLIECTBA B BUJE IPEIAMETOB, KOTOPbIE B CUIY I'POMO3JIKOCTH WJIM HHBIX
IIPUYHMH HE MOTYT KAaK BEUIECTBEHHOE JI0KA3aTEJIbCTBO XPAHUTHCS MIPU YTOJIOBHOM
nene, 0e3 BCTYNUBIIET0 B 3aKOHHYIO CHIIy CyJ€OHOIO pelleHHs, MPU3HABLIETO

HCIIPAaBOMCPHOCTD HAXOXKACHHUA 3TOT'O UMYIICCTBA Y COOTBCTCTBYIONICTO JIMIIA.



